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(ALMOST)  EVERYTHING  YOU  ALWAYS  WANTED  TO 

KNOW  ABOUT  EQUAL  OPPORTUNITY  INVESTIGATIONS 

(AND  NEEDN'T  BE  AFRAID  TO  ASK) 

Jeffrey  H.  Orleans 


HALF  A  DECADE  AGO  this  spring,  Congress  rev- 
olutionized the  equal  opportunity  efforts  of  public 
school  districts  through  two  separate  legislative  ac- 
tions. In  March  1972,  as  part  of  the  Equal  Employment 
Opportunity  Act  of  1972,  it  extended  Title  VII  of  the 
Civil  Rights  Act  of  1964  to  public  agencies  and  to 
educational  institutions;  both  types  of  employers  had 
originally  been  exempt  from  Title  VII's  prohibitions 
on  employment  discrimination  based  on  race,  color, 
national  origin,  religion,  or  sex.  In  June  of  that  year, 
through  Title  IX  of  the  Education  Amendments  of 
1972,  Congress  prohibited  sex  discrimination  against 
both  students  and  emplo)  ees  in  federally  assisted  edu- 
cational programs;  Title  IX  was  patterned  after  the 
race  discrimination  bans  of  Title  VI  of  the  1964  Act. 
Except  for  those  few  districts  that  were  then  federal 
contractors,  and  thus  already  subject  to  the  equal 
employment  requirements  of  Executive  Order  1 1246, 
Titles  VII  and  IX  represented  the  first  federal 
monitoring  of  equal  employment  in  public  schools. 

Congress  enacted  Titles  VII  and  IX  with  very  little 
reference  each  to  the  other,  and  this  isolation  has 
proved  to  be  symbolic.  While  the  statutes  overlap  m 
substance.  Congress  has  entrusted  their  administra- 
tion to  separate  agencies  that  hold  differing  beliefs  as 
to  how  Congress's  general  intentions  should  be 
applied  in  specific  situations.  Investigations  have  thus 
often  been  duplicative,  undefined,  and  lengthy.  This 
article  is  intended  to  offer  practical  guidance  for  the 
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Civil  Rights  Division  of  the  U.S.  Department  of  Health,  Edu 
and  Welfare  and  in  the  Equal  Employment  Opportunity  Commis- 
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school  administrator,  or  his  or  her  counsel,  who  must 
respond  to  such  investigations  but  is  unfamiliar  with 
their  premises,  procedures,  and  opportunities.  As  a 
starting  point,  it  is  useful  to  review  what  Titles  VI,  VII, 
and  IX  are  meant  to  accomplish,  as  well  as  some  of  the 
general  issues  they  raise  for  school  districts  and  federal 
compliance  agencies  alike. 


I.  AN  OUNCE  OF  PREVENTION 

A.  The  Elements  of  Equal  Opportunity 

Titles  VI  and  IX  are  administered  by  the  Office  for 
Civil  Rights  (OCR)  of  the  Department  of  Health,  Edu- 
cation, and  Welfare;  Title  VII,  by  the  Equal  Employ- 
ment Opportunity  Commission  (EEOC).  All  three 
enactments  provide  for  investigations  of  complaints  by 
the  responsible  agency  and  for  court  suits  by  the 
agency  to  assure  compliance  and  to  cure  past  errors 
through  such  relief  as  back  pay.  Tide  VII  also  permits 
individual  applicants  and  employees  to  go  to  court 
personally;  it  is  not  yet  clear  that  Titles  VI  and  IX 
provide  that  right,  but  under  those  measures  the  fed- 
eral government  may  seek  to  terminate  its  financial 
assistance  to  school  districts  it  believes  are  discriminat- 
ing. Together,  the  three  provisions  apply  to  all  aspects 
of  employment — hiring,  classification,  compensation, 
promotion,  duties,  fringe  benefits,  and  termi- 
nation— and  the  entire  spectrum  of  student  affairs — 
including  course  selecdon,  grading,  school-related 
extracurricular  activities,  and  athletics.  Extensive 
guidelines  have  been  issued  to  define  these  applica- 
tions, by  OCR  for  Titles  VI  and  IX  and  by  EEOC  for 
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Title  Vn,  and  they  implement  two  fairly  straightfor- 
ward principles.' 

First,  students  and  employees  as  individuals  should 
not  be  classified  according  to — or  treated  differently 
because  of — race,  color,  national  origin,  religion,  or 
sex.-  The  Supreme  Court  m  McDonnell-Douglas  Corpo- 
ration V.  Green^  has  held  that  when  a  minority  person  or 
a  woman  applies  for  a  position,  is  qualified  for  it,  and  is 
rejecteti,  the  employer  may  be  required  to  show  that 
the  rejection  had  a  nondiscriminatory  basis  if  it  con- 
tinued to  advertise  the  position  or  filled  it  with  a  non- 
minority  person  or  a  man.  Statistical  evidence  about 
treatment  of  similarly  situated  employees  may  be  rel- 
evant to  this  showing.  The  Court  intended  its  holding 
only  as  a  guideline;  it  did  not  intend  that  every 
employment  decision  involving  a  woman  or  minority 
person  automatically  would  be  open  to  scrutiny.  But 
compliance  agencies  may  apply  this  framework 
mechanically,  and  a  major  part  of  equal  employment 
efforts  thus  involves  being  able  to  demonstrate  the 
absence  of  discrimination  as  simply  and  efficiently  as 
possible.  The  recent  Supreme  Court  decision  in  Mt. 
Healthy  School  District  V.  Doyle  appears  to  have  made  this 
task  somewhat  easier.^ 

Second,  employment  decisions  frequently  are  made 
on  the  basis  of  test  or  experiential  standards  that  au- 
tomatically disfavor  persons  who  do  not  have  some 
minimum  score  or  level.  The  effect  of  such  criteria  on 
minorities  or  women  as  groups  was  addressed  by  the 
Supreme  Court  in  Griggs  v.  Duke  Power  Co.^  In  Griggs, 
the  Court  held  that  practices  that  appear  neutral  on 
their  face,  but  have  a  disproportionately  adverse  im- 


1.  The  Title  VT  regulations  are  at  45  Code  ot  Federal  Regula- 
tions (CFR)  Part  80,  and  those  for  Title  IX  at  45  CFR  Part  86. 
Information  about  Titles  VI  and  IX  may  be  obtained  from  OCR's 
.Atlanta  Regional  Offices  (for  the  Southeast,  in  Atlanta:  Tel.  404- 
881-401 7)  or  its  Elementary  and  Secondary  Division  (Departinent  of 
Utah  li,l(lui.in.)n,  and  Welfare,  Washington  20201).  Title  VII  reg- 
iil, 111. .MS  Ml  ,11  L"i  C.KR  Parts  1604  through  1607;  information  about 
Ink  \  11  IS  .i\jil,ible  from  the  EEOC's  district  offices  (for  North 
Caiului.1.  M  111  North  Tryon  Street,  Charlotte  28302,  Tel.  704- 
372-U7 1 1).  Statutory  citations  are  Title  VI.  42  U.S.C.  2000d  (1964); 
Title  VII,  42  U.S.C.  2000e  (1972);  Title  IX.  20  U.S.C.  168 1  (1972). 

Executive  Order  1 1246,  referred  to  above,  has  the  same  prohibi- 
tions as  Title  VII  and  also  requires  "affirmative  action"  steps  to 
assure  equal  employment.  The  Order  applies  only  to  federal  con- 
tractors; because  most  school  districts  receive  federal  grant  aid  but 
are  not  contractors,  most  are  not  subject  to  it.  The  Order  is  adminis- 
tered by  OCR  for  school  districts  and  colleges,  under  the  general 
supervision  of  the  Department  of  Labor;  the  pertinent  Labor  regu- 
lations are  at  4 1  CFR  Parts  60- 1,-2,  -3,  -20,  -50,  -and  60,  as  amended 
by  changes  published  at  42  Fed.  Reg.  3454  (January  17,  1977). 

2.  Court-ordered  desegregation  plans,  or  those  administered  by 
OCR.  represent  special  applications  of  Title  VI  that  may  affect  a 
distiid's  practices  regarding  both  faculty  and  students.  Religious 
discrimination  against  students  is  not  covered  by  Titles  VI  and  IX, 
but  is  proscribed  by  Amendments  1  and  14  to  the  U.S.  Constitution. 

3.411  U.S.  792  (1973). 

4.  See  the  discussion  acconipanving  note  22.  infra. 

5.  401  U.S.  424  (I97I). 


pact  on  one  race  or  sex,  must  be  changed  unless  a 
compelling  need  to  retain  them  is  proved. 

These  principles  are  sometimes  said  to  proscribe, 
respectively,  "explicit"  discrimination  and  "impact" 
discrimination.  Under  either  theory,  the  Supreme 
Court  has  emphasized  that  it  is  the  discriminatory  effect 
of  a  practice  or  polic)'  that  matters,  not  simply  whether 
it  was  ''meant"  to  discriminate,  an  emphasis  that  is 
meant  to  avoid  continuing  practices  that  have  disfa- 
vored women  or  minorities  but  serve  no  necessar\ 
employment  purpose. 

The  difference  between  the  two  premises  may  be 
illustrated  briefly.  A  school  district  obviously  may  not 
explicitly  prefer  men  to  women  as  principals.  If  a 
school  district  prefers  candidates  for  principal  who 
have  been  head  coaches,  and  this  preference  operates 
to  exclude  a  substantially  higher  portion  of  otherwise 
qualified  women  than  men,  the  district  can  be  asked  to 
justify  or  "validate"  the  preference —  for  example,  by 
attempting  to  demonstrate  that  coaching  evidences 
leadership  or  administrative  qualities  that  deserve  spe- 
cial recognition  and  are  not  evidenced  by  other  ac- 
tivities more  available  to  women,  such  as  being  a  de- 
partment head  or  supervising  nonathlelic  extracur- 
ricular activities. 

I  believe  the  analyses  that  McDonnell-Douglas  and 
Griggs  may  require  in  assuring  equal  opportunity  also 
contribute  to  sound  employment  practices  generally.  \ 
Clear  and  valid  standards  and  practices,  by  protecting 
every  candidate  from  discrimination,  help  employers 
attract  and  identify  the  best  possible  employees.  This 
contribution  is  greatest  when  equal  employment  is 
part  of  a  sound  administrative  and  personnel  system, 
rather  than  separate  from  it;  conversely,  a  sound  gen- 
eral system  is  likely  to  avoid  arbitrary  practices  that 
more  easily  tolerate  discrimination. "^ 

B.  The  Importance  of  Leadership 

The  compliance  agency's  guidelines  properly  ad- 
dress equal  employment  especially,  and  so  it  is  our  task 
to  fold  them  into  our  overall  systems.  Administrative 
leadership  is  essential  here,  for  the  guidelines  merely 
establish  the  metes  within  which  myriads  of  specific 
day-to-day  situations  must  be  evaluated  and  for  which 
no  set  rules,  however  detailed,  can  automatically  suf- 
fice. The  essence  of  nondiscrimination — as  with  any 
policy — should  be  the  belief  that  it  is  right;  the  spirit  to 
carry  that  belief  throughout  a  school  or  district  on 
one's  own  initiative;  and  the  confidence  that  thorough 
review  of  practices  and  policies,  with  as  few  preconcep- 
tions and  as  much  common  sense  as  possible,  will  im- 


6.  See,  e.g.,  Roue  v.  General  Motors  Corp.,  457  F.2d  348  (5th  Cir. 
1972). 
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plement  that  belief.  Open-minded,  diligent  effort  will 
eliminate  discrimination  whether  or  not  a  regulation 
seems  to  encompass  it;  conversely,  the  most  detailed 
formal  analysis  will  produce  no  real  results  if  it  does 
not  represent  practical  dedication  and  direction. 

This  responsibility  is  especially  important  because 
the  statutes  stress  the  achievement  of  compliance  vol- 
untarily, and  day-to-day  equal  employment  efforts  are 
the  best  basis  for  demonstrating  that  questions  can  be 
resolved  without  formal  proceedings.  This  aspect  of 
compliance  is  discussed  more  extensively  in  Section 
IV,  below.  Here  it  should  be  noted  that  the  regulations 
also  require  certain  actions  to  assure  that  we  do  exer- 
cise leadership.  The  Title  IX  regulation  requires  every 
school  district  to  designate  the  person  who  is  to  be 
primarily  responsible  for  complying  with  the  regula- 
tion and  to  publicize  his  or  her  appointment;  to  pro- 
vide explicit  means  for  "prompt  and  equitable"  resolu- 
tion of  complaints  and  to  publicize  those  means;  and  to 
have  evaluated  its  practices,  made  any  necessary 
changes,  and  documented  those  changes  by  July  1976 
(July  1978  for  secondary  physical  education  and  ath- 
letic activities)."  School  districts  that  are  federal  con- 
tractors have  similar  responsibilities  regarding  their 
employment  practices  general!)'. 

These  measures  provide  a  basis  both  for  responding 
to  any  complaints  that  may  be  filed  with  the  agencies 
and  for  reducing  the  number  of  such  complaints 
through  student  and  faculty  involvement  and  infor- 
mal response  to  their  concerns.  An  integrated  process 
of  self-evaluation  and  complaint  resolution,  which  en- 
courages employees  to  raise  questions  without  styling 
them  as  formal  or  adversary  grievances,  can  avoid  the 
belief  that  disagreements  can  be  accommodated  only 
by  resort  to  the  agencies  or  the  courts.  If  complaints 
are  filed,  a  district  that  demonstrates  prompt,  diligent 
efforts  to  avoid  impropriety,  on  its  own  initiative,  is 
more  likely  to  convince  compliance  officers  of  its  good 
faith  than  one  that  has  let  its  responsibilities  slip. 

Even  the  most  conscientious  employer,  of  course, 
may  be  faced  with  a  charge  of  discrimination  at  some 
time  and  will  feel  a  natural  frustration  if  that  happens. 
It  is  thus  important  to  remember  that  Congress  re- 
quires the  compliance  agencies  to  respond  to  all  com- 
plaints. It  has  intentionally  designed  a  charge-oriented 
procedure,  to  assure  that  historical  patterns  of  dis- 
crimination are  scrutinized  whenever  necessary.  That 
process  has  inundated  the  agencies,  but  they  must 
obey  Congress's  directive  even  as  superintendents  and 
principals  are  bound  by  the  mandates  of  their  school 
boards.  Similarly,  where  the  statutes  appear  to  have 
been  awkwardly  applied  to  a  particular  classroom  or 
\  extracurricular  activity,  the  cause  is  usually  congres- 


1  CKR  86.8(a).  (b);  86.3(c),  (d). 


sional  reluctance  to  be  precise  as  to  what  application  it 
wishes — Congress  has  passed  broad  statutes,  relying 
on  administrative  and  judicial  experience  to  give  them 
meaning. 

Thus  employers  and  compliance  agencies  are 
partners  in  seeking  equal  opportunity,  and  each  will 
benefit  from  achieving  it.  Even  the  most  competent 
compliance  offices  are  severely  understaffed  in  rela- 
tion to  their  caseload,  and  a  school  district  whose  prac- 
tices are  proper  and  whose  communications  are  cor- 
dial, candid,  and  complete  will  therefore  find  a  willing 
listener  on  the  federal  telephone.  And  just  as  we  may 
regret  the  intrusion  into  our  daily  work  that  a  com- 
pliance review  represents,  compliance  officers  will 
naturally  respond  less  openly  to  districts  that  appear 
evasive  about  their  obligations. 

C.  "Us"  and  "Them" 

Finalh ,  before  turning  to  the  complaint  process  it- 
self, I  want  to  speak  candidly  about  the  relationship 
between  the  federal  compliance  officer  and  the  school 
administrator.  In  my  experience  in  both  those  roles,  I 
have  occasionally  heard  school  administrators  de- 
scribed as  authoritarian,  secretive  despots,  cavalierly 
restricting  the  rightful  liberties  of  their  students  and 
employees  and  hiding  that  fact  from  the  minions  of 
justice — and  federal  compliance  officers  portrayed  as 
social  engineers  disguised  as  cossacks,  ignorantly  and 
arbitrarily  imposing  their  own  values  on  superinten- 
dents who  are  xaliantly  protecting  the  liberties  of  their 
students  and  employees.  Some  part  of  these  instinc- 
tively adversarial  stereotypes — admittedly  exagger- 
ated ones — may  be  apt  in  isolated  instances,  but  they 
hold  no  truth  whatever  in  the  vast  majority  of  cases. 
Administrators  and  compliance  officers  have  some 
mutual  obligations  in  avoiding  them. 

Compliance  officers  should  know  the  relevant  law 
and  understand  school  districts,  and  should  be  able  to 
applv  that  knowledge  to  the  issues  they  face  and  to  give 
guidance  to  those  whose  practices  they  review.  They 
should  be  able  to  distinguish,  for  example,  between  a 
discriminatory  einployment  decision  and  a  question  of 
"due  process";  school  districts  must  provide  certain 
types  of  "due  process,"  but  for  reasons  outside  the 
purview  of  Titles  V'l,  VII,  and  IX.  They  should  under- 
stand the  differences  between  nonreappointment  and 
tenure  and  should  appreciate  the  ambiguities  that 
grading  inherently  entails.  Compliance  officers  should 
consciously  begin  with  the  presumption  of  innocence 
and  limit  requests  for  information  to  issues  that  prior 
analysis  suggests  warrant  detailed  examination.  They 
should  be  able  to  screen  out  complaints  that  on  the 
facts  presented  are  either  patently  outside  their  juris- 
diction or  frivolous. 


SCHOOL  LAW  BULLETIN 


For  our  part,  we  should  not  discriminate,  and  we 
should  be  able  to  show  that  we  do  not.  Our  practices 
should  be  sufficiendy  correct  and  explicit,  and  our 
administration  efficient  enough,  that  we  may 
promptly  and  cogently  respond  to  well-tailored  re- 
quests for  information.  We  should  be  open  rather  than 
secretive,  willing  to  help  compliance  agencies  learn  the 
right  questions,  and  ready  to  provide  the  answers. 
Above  all,  we  should  not  put  the  responsibility  for 
assuring  nondiscrimination  on  federal  agencies. 
Rather,  we  should  agree  that  the  guarantees  they  seek 
to  assure  are  important  ones  and  take  the  initiative  in 
providing  those  guarantees  ourselves. 

II.  THE  PROCESS  IN  OUTLINE 

The  complaint  process  begins  when  an  applicant  or 
employee  (or  an  EEOC  commissioner)  files  a  charge  of 
discrimination  with  EEOC,  which  he  or  she  must  do 
within  180  days  of  the  date  of  the  alleged  discrimina- 
tion. (EEOC  and  OCR  procedures  are  similar;  this 
article  focuses  on  those  of  EEOC,*  since  they  are  more 
explicit.)  Invoking  internal  grievance  procedures  does 
not  "toll"  this  period;  the  complainant  must  file  sepa- 
rately with  EEOC.^  Conversely,  in  most  jurisdictions 
the  courts  have  held  that  "exhaustion"  of  internal  re- 
medies is  not  required  either  to  file  a  charge  or  for  the 
agency  to  investigate  it  (this  is  the  Fourth  Circuit  rule). 
When  the  discrimination  alleged  is  of  a  continuing 
nature — e.g.,  in  compensation,  as  contrasted  with  hir- 
ing or  termination — the  charge  may  be  filed  at  an\ 
time  during  employment  and  up  to  180  days  thereaf- 
ter. 

Title  VII  protects  both  men  and  women  and  mem- 
bers of  all  races,  religions,  and  ethnic  groups.'" 
Charges  may  raise  both  individual  situations — known 
to  the  compliance  agencies  as  "one-on-ones" — and 
"systemic"  or  "class"  issues  alleged  to  affect  groups  of 
people  according  to  their  sex  or  race.  For  example, 
failure  to  consider  a  complainant  for  promotion  to  a 
specific  position  is  a  "one-on-one"  question,  while  the 
effect  on  all  women  of  an  inadequate  maternity  polic) 
is  a  "class"  issue. 

Title  VII  requires  EEOC  to  provide  employers  a 
copy  of  the  charge  within  10  days  of  its  receipt.  The 
charge  will  contain  the  complainant's  name,  the  basis 
and  general  nature  of  the  discrimination  alleged  (e.g., 
termination  based  on  race),  the  date(s)  in  question,  and 


8.  29  CFR  Parts  1601  and  1602. 

9.  Electrical  Workers  (I.U.E.),  Local  790  v.  Robbins  &  Mvers.  Inc., 

U.S. 12  CCHEPD  Par.  11,256  (1976).  Cf.  .Alexander  v. 

Gardner-Denver  Co.,  415  U.S.  36  (1974),  and  Johnson  v.  Railway 
Express  Agency,  421  U.S.  454  (1975). 

10.  McDonald  v.  Santa  Fe  Trail  Transportation  Co.,  423  U.S.  923 
(1976). 


the  names  of  those  alleged  to  have  engaged  in  the  I 
discrimination.  The  amount  of  additional  detail  pro-  | 
vided  in  a  charge  varies  widely.  The  charge  is  accom- 
panied by  a  return-receipt  form  and  a  letter  stating 
that  an  investigation  will  be  scheduled  in  the  future 
and  inviting  the  employer  to  respond  if  it  wishes  to  do 
so  in  the  interim.  Depending  on  EEOC's  backlog  and 
the  charge's  apparent  seriousness,  investigation  will 
begin  from  three  to  twelve  months  after  the  charge  is 
filed." 

The  formal  investigation  begins  with  a  letter  re- 
questing the  employer  to  provide  statistical  data  and 
other  information  relating  to  the  complainant's  work 
situation.  Following  analysis  of  this  material,  EEOC 
may  schedule  an  on-site  visit  to  interview  witnesses  or 
others  who  may  have  relevant  information,  including 
any  individuals  whom  the  employer  wishes  inter- 
viewed. Although  EEOC  has  administrative  subpoena 
power,  and  the  courts  liberalh  approve  its  exercise,  the 
investigation  provides  ample  opportunity  to  negotiate 
both  the  substance  and  schedule  of  disclosure.  (See 
Section  IV,  below.)  Title  VII  prohibits  EEOC  from 
making  public  anything  learned  in  its  investigation, 
except  in  the  conduct  of  a  lawsuit.  Disclosure  to  com- 
plainants ordinarily  is  limited  to  the  letter  of  findings 
and  to  other  information  relevant  to  the  initiation  of 
their  own  Title  VII  actions  (below). 

After  the  investigation,  EEOC  will  communicate  its 
preliminary  findings;  if  the\  are  negative,  it  will  seek  to 
resolve  the  case  without  making  a  formal  finding  as  to 
discrimination.  If  resolution  cannot  be  negotiated,  a 
formal  letter  of  finding  will  issue  and  formal  negotia- 
tions will  begin.  If  these  remain  unsuccessful,  the  gov- 
ernment may  initiate  a  lawsuit — by  EEOC  against  pri- 
vate employers  and  by  the  Attorney  General  against 
public  employers,  including  school  districts. 

The  investigation  may  be  ended  at  any  dme  by  one 
of  two  means.  Beginning  180  days  after  the  charge  is 
filed,  the  complainant  may  request  a  "right-to-sue"! 
letter,  permitting  him  or  her  to  sue  the  emplo)er  di- , 
rectly.  Suit  can  be  brought  only  with  this  letter  and  onl) 
within  90  days  of  receiving  it;  if  the  employer  is  a 
public  agency,  the  letter  must  come  from  the  U.S. 
Attorney  General  (or  his  or  her  designee),  rather  than 
from  EEOC,  which  issues  the  letter  in  regard  to  private ' 
employers.  Although  nominally  all  threejurisdictional 
requirements  must  be  met,  the  courts  routinely  permit 
the  absence  of  a  "right-to-sue"  letter,  or  one  issued  by, 
the  Attorney  General,  to  be  cured  b\  amendment.  But , 
exceeding  either  the  90-day  filing  limit  after  receipt  of! 
the  letter  or  the  initial  180-day  period  within  which  to, 


11.  Title  VII  requires  EEOC  to  defer  charges  tor  60  da>s  forB 
investigation  by  state  or  local  fair-employment  agencies  that  have| 
authority  similar  to  the  EEOC's;  there  are  presently  no  such  agencies  j 
in  North  Carolina  and  "deferral"  is  inapplicable  in  this  state. 
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file  the  charge  initially  time-bars  the  complainant's 
lawsuit. '- 

The  second  potential  end  to  the  process  derives 
from  Title  VILs  statutory  requirements  for  resolving 
charges  on  the  merits:  that  EEOC  determine  whether 
there  is  "reasonable  cause  to  believe  the  charge  [of 
discrimination]  is  true";  and  if  so,  that  it  seek  resolu- 
tion "by  informal  methods  of  conference,  conciliation, 
and  conversation"  before  going  to  court."  Important 
here  is  EEOC's  authority  to  decide  not  to  continue 
investigating  past  any  point  where  it  believes  lack  of 
discrimination  has  been  established;  for  example,  by 
concluding  that  there  is  no  "probable  cause"  on  the 
basis  of  the  charge  and  the  district's  preliminary  re- 
sponse, even  before  formal  investigation.  In  that  event 
EEOC  formally  dismisses  the  charges  and  the  Attor- 
ney General  so  notifies  the  complainant,  who  then  has 
90  days  to  exercise  the  "right-to-sue. "'^  Note  that  the 
obverse  possibility  does  not  exist — a  case  cannot  be 
resolved  with  a  finding  that  there  Aoj  been  discrimina- 
tion unless  the  enure  administrative  process  has  been 
followed. 

Title  VII  actions  generally  invoke  the  broad  pros- 


12.  EEOC  does  not  lose  jurisdiction  over  a  charge  when  it  issues  a 
"right-to-sue"  letter  when  its  own  investigation  has  not  been  com- 
pleted, which  can  occur  frequently  in  district  offices  with  caseloads 
large  enough  that  investigations  begin  after  the  180-day  waiting 
period  has  run.  But  it  ordinarily  does  not  pursue  such  cases  unless  its 
investigation  has  been  substantial  and  it  believes  important  class  or 
systemic  issues  have  been  identified. 

13.  EEOC  may  also  initiate  suit  for  preliminary  relief,  before  the 
investigatory  process  has  progressed  very  far  at  all,  if  it  appears  that 
the  passage  of  time  will  significantly  hurt  the  chances  to  provide  a 
full  remedy  if  there  has  been  discrimination.  This  authority  may  be 
particularly  important  when  the  act  in  question  is  the  nonrenewal  of 
a  faculty  member  on  a  fixed-term  contract  and  the  instructor  seeks 
to  keep  the  district  from  committing  the  funds  for  "his"  or  "her" 
position  to  a  new  employee.  See  EEOC  v.  Tufts  Inst,  of  Higher 
Learning,  421  F.  Supp.  152  (D.  Mass.  1975). 

14.  The  OCR  procedures  are  similar,  including  a  "voluntary  com- 
pliance" responsibility,  with  two  exceptions.  First,  Tides  VI  and  IX 
do  not  have  formal  "right-to-sue"  procedures  for  complainants  to 
initiate  lawsuits  themselves.  The  courts  disagree  as  to  whether  a 
private  right  of  action  exists  under  those  provisions —  and  if  so, 
whether  it  permits  suit  for  restitution  or  only  for  injunctive  reliefs 
and  whether  it  requires  complainants  to  use  OCR  procedures  at  all. 

Compare  Cannon  V.  Universitv  of  Chicago F.2d 12CCHEPD 

Par.  11,175  (7th  Cir.  1976)  ot^A  Piascik  v.  Cleveland  Mus.  of  Art 

F.  Supp 13  CCH-EPD  Par.  11,474  (N.D.  Ohio  1976).  In  my 

view  a  private  right  does  exist,  at  least  for  injunctive  relief,  but  the 
complainant's  obligation  to  exhaust  administrative  remedies  is  un- 
clear. See  Lau  v.  Nichols,  414  U.S.  563  (1974)  (Title  VI  suit  by  private 
plaintiffs,  standing  not  considered  by  Supreme  Court),  and  Bossier 
Parish  School  Board  v.  Lemon,  370  F.2d  847  (5th  Cir.  1967),  cert, 
denied.  388  U.S.  91 1  (1967)  (private  right  exists  on  third-party  be- 
neficiarv  theorv).  Cf.  Uzzell  v.  Friday,  401  F.  Supp.  775,  782 
(M.D.N.C.  \^lb).affd F.2d (4th  Cir.  1977);  Joyner  v.  Whit- 
ing, 477  F.2d  456,  461,  465-66  (4th  Cir.  1973). 

Second,  the  confidentialit\  protections  to  which  EEOC  is  subject 
do  not  apply  to  OCR;  efforts  under  Tides  VI  and  IX  and  Executive 
Order  1 1246,  so  that  information  given  OCR  may  be  available  to 
the  public  under  the  Freedom  of  Information  Act  once  a  case  is 
closed.  See  note  24  infra. 


pective  and  restorative  powers  of  the  equity  court, 
though  apparently  excluding  punitive  damages.'^  At- 
torneys' fees  may  be  awarded  to  the  "prevailing  party" 
(other  than  the  United  States);  while  ordinarily — and 
routinely — awarded  to  plaintiffs,  they  may  be  and 
have  been  awarded  to  defendants  in  actions  viewed  by 
the  courts  as  frivolous.'"  In  suits  against  public 
employers.  Title  VII  places  liability  on  the  governmen- 
tal entity,  not  the  entity's  agent-employee  personally. 

III.  DEFINING  THE  INITIATIVE 

A  number  of  practical  considerations  affect  a  dis- 
trict's overall  ability  to  inform  and  understand  the 
EEOC  procedure.  These  are  discussed  here;  Section 
IV  takes  up  the  substance  of  investigation  and  resolu- 


A.  Multiple  Investigations 

Employees  may  file  complaints  separately  with  OCR 
and  EEOC  and  may  seek  separate  investigations  from 
each  agency.  OCR  ordinarily  will  defer  to  an  EEOC 
investigation  rather  than  duplicate  it  but  does  not  al- 
ways refer  complaints  to  EEOC  and  is  not  required  to 
do  so.'"  Superintendents  should  be  ready  to  take  the 
initiative  in  seeking  single  investigations — if  necessary 
by  going  "over  the  heads"  of  regional  agency  offices  to 
their  Washington  headquarters.'* 

OCR  also  conducts  district-wide  compliance  reviews 
on  its  own  initiative,  looking  throughout  a  district  to 


15.  United  States  (EEOC)  v.  Detroit  Edison  Co.,  515  F.2d  302  (6th 

Cir.   1975):  Puivine  v.  Boyd  Coffee  Co.,  F.  Supp. 13 

CCHEPD  Par.  11,353  (D.  Ore.  1976). 

16.  Carrion  v.  Yeshiva  Univ.,  397  F.  Supp.  852  (S.D.N.Y.  1975), 
affd F.2d 1 1  CCHEPD  Par.  10,919  (2d  Cir.  1976). 

17.  Those  leladvely  few  school  districts  subject  to  Executive  Order 
11246  now  operate  under  regulations  that  explicidy  authorize  re- 
ferral of  E.O.  1 1246  charges  to  EEOC,  but  do  not  require  it.  See  41 
CFR  60-1.21  through  60-1.24,  as  amended  at  42  Fed.  Reg.  3454 
(January  17,  1977). 

18.  This  is  a  terribly  burdensome  problem  that  the  agencies  are 
only  beginning  to  acknowledge,  and  is  serious  enough  to  be  one  of 
the  few  areas  in  which  I  believe  congressional  help  can  usefully  be 
sought.  From  my  experience  with  both  EEOC  and  HEW,  legislative 
intervention  appears  most  effective — and  viewed  least  as  a  source  of 
antagonism — when  directed  to  a  procedural  problem  such  as  in- 
teragenc)  coordination,  wholly  aside  from  the  substance  of  the 
complaint.  The  problem  is  usually  that  regional  or  headquarters 
policv  on  the  effect  of  another  agency's  investigation  does  not  give 
the  investigator  clear  direction,  and  thus  can  be  put  by  the  legislator 
simply  as  a  request  for  procedural  guidance  to  all  concerned. 

The  foregoing  discussion  illustrates  my  own  two  cardinal  rules  in 
seeking  legislative  help.  First,  be  aware  of  the  danger  that  a  request 
from  the  legislator  may  appear  to  the  agency  as  an  attempt  to 
influence  substance  rather  than  process,  even  if  neither  constituent 
nor  representative  so  intends.  Second,  whenever  possible,  give  in- 
vestigators the  opportunity  to  solve  the  problem  initially,  so  that  the 
request  will  be  helpful  to  them  rather  than  an  apparent  indictment 
of  their  conduct. 
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identify  possible  problems  even  when  it  has  no  specific 
complaints.  These  reviews  by  definition  are  less  fo- 
cused than  complaint  investigations  and  may  require 
description  and  explanation  of  a  greater  variety  of 
practices.  They  also  provide  the  opportunity  to  con- 
solidate investigation  of  any  outstanding  complaints. 
This  course  should  be  urged  on  both  of  the  compliance 
agencies,  because  a  review  that  discloses  substantial 
compliance  provides  a  basis  for  giving  the  district  the 
benefit  of  the  doubt  as  to  ambiguous  complaints. 
Whether  general  reviews  involve  informed  and  li- 
mited scrutiny  or  become  "fishing"  expeditions  de- 
pends substantially  on  tlie  district's  success  in  educat- 
ing compliance  officers  and  recognizing  and  respond- 
ing to  their  concerns. 

B.  Internal  Complaint  Procedures 

The  agencies  will  pay  substantial  attention  to  the 
results  of  a  good,  clear  internal  grievance  procedure, 
of  the  type  required  by  Title  IX,  and  thus  will  preserve 
the  district's  ability  to  work  matters  out  "in-house." 
The  agencies  are  not  required  to  wait  until  an  investi- 
gation is  complete  or  to  abide  by  its  results,  but  in 
practice  they  do  seek  to  use  the  results  of  fair  and 
effective  internal  procedures,  both  because  they  ap- 
preciate the  utility  of  "in-house"  resolution  and  to  re- 
duce their  own  case  loads. 

No  particular  process  is  required  to  obtain  this  de- 
ference, and  procedures  can  be  highly  informal  and 
still  have  significant  credence.  The  agencies'  willing- 
ness to  await  the  outcome  of  an  internal  process,  rely 
on  the  facts  it  develops,  and  defer  to  its  resolution  all 
vary  in  direct  proportion  to  how  openly,  thoroughly, 
fairly,  and  promptly  it  addresses  the  issues  and  docu- 
ments what  facts  and  solutions  were  considered. 

C.  Internal  Responsibilities 

Wholly  apart  from  use  of  internal  complaint  proce- 
dures, two  internal  strategies  should  be  begun  at  this 
preliminary  stage  and  continued  throughout  the  in- 
vestigation. 

First,  responsibility  for  working  with  the  agency, 
marshaling  the  district's  case,  and  communicating  with 
the  complainant  should  be  placed  with  a  single  district 
official.  This  focus  not  only  minimizes  administrative 
burdens  but  also  assures  that  a  complete  picture  of  the 
process  is  always  available  to  the  district  and  that  its 
communications  to  all  parties  are  consistent.  A  central 
part  of  this  responsibility  should  be  the  official's  con- 
tinuing availability  to  the  investigators,  with  authority 
to  answer  questions,  secure  statistical  data,  negotiate 
changes  in  requests  for  information  generally,  and 
arrange  interviews. 


Second,  facts  and  opinions  relating  to  the  charge    i 
should  be  assembled  and  evaluated,  so  that  the  district     I 
may  determine  on  its  own  whether  the  charge  appears     ! 
to  have  merit  and  some  change  in  policy  or  specific 
settlement  should  be  considered.  Even  if  an  internal     | 
grievance  procedure  is  not  used  by  the  complainant  or 
the  district,  the  district  should  undertake  to  learn  the 
facts,  to  anticipate  the  agency's  findings  or  conclu- 
sions, and  to  initiate  resolution  of  the  matter  on  its  own 
motion  when  that  appears  appropriate.  (Settlement 
initiatives  are  discussed  in  Section  IV,  below.) 

D.  Complainants  and  Witnesses 

The  filing  of  a  discrimination  charge  often  makes 
the  complainant,  the  person(s)  charged  with  discrimi- 
nation, and  everyone  else  involved  extremely  ap- 
prehensive about  each  other.  This  is  particularly  true 
when  the  charge  is  a  "one-on-one"  matter,  arising  out 
of  an  unsatisfactory  personal  relationship  that  ma\ 
have  little  to  do  with  "discrimination."  This  type  ot 
unhappy  situation  is  potentially  very  volatile,  and  is 
circumscribed  by  two  major  legal  constraints  concern- 
ing the  district's  treatment  of  the  complainant  and 
potential  witnesses. 

First,  Title  VII  explicitly  prohibits  taking  any  action    ' 
against  any  person  for  filing  a  charge  with  EEOC,    I 
cooperating  in  an  investigation,  or  advocating  or  seek-    I 
ing  to  secure  equal  employment  policies;  the  Title  VI    i 
and  Title  IX  regulations  have  similar  provisions.  Sec-    P 
ond,  a  public  employee's  right  to  speak  out  on  such 
issues  is  also  guaranteed  by  the  U.S.  Constitution  and 
frequently  by  analogous  state  constitutional  provi- 
sions. Thus  ihe  appearance  of  proper  treatment  will  be 
as  important  as  the  fact  of  it,  not  only  in  preventing 
personal  antagonisms  but  also  in  precluding  charges 
of  "retaliation." 

A  specific  problem  may  arise  if  a  complainant  or 
witness  does  not  wish  to  respond  to  internal  inquiries 
about  the  charge,  even  if  they  are  made  solely  to  un- 
derstand the  facts  and  seek  a  settlement  if  appropriate. 
The  courts  have  not  spoken  clearly  as  to  whether  a 
complainant  must  cooperate  in  such  a  situation,  even  it 
the  inquiry  follows  a  district's  regular  administrative  or 
grievance  procedure.  On  the  other  hand,  the  courts 
have  indicated  that  certain  kinds  of  advocacy  or  action 
in  pursuing  a  charge  are  not  protected  by  Title  VII, 
the  constitutional  right  of  free  speech,  or  academic 
freedom.  Both  counsel  and  EEOC  should  be  consulted  I 
if  a  problem  appears  in  this  area."*  | 


19.  The  courts  have  not  clearly  addressed  the  responsibilities  of  I 
emplo)ee-witnesses  to  the  employer  in  cooperating  with  the  agencies;  ■ 
that  cooperation  is  often  crucial  to  a  complete  investigation.  My  view  I 
is  that  faculty  and  administrators  may  be  obligated  to  cooperate  as  f 
part  of  their  share  in  the  district's  equal-opportunity  obligations,  | 
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E.  "Get  It  in  Writing" 

A  fundamental  rule  in  working  with  the  federal 
compliance  agencies  is — Get  It  in  Writing.  The  courts 
will  be  persuaded  by  attempts  to  rely  on  agency  views 
(e.g.,  as  to  whether  internal  inquiries  may  violate  the 
nonretaliation  requirement)  only  when  there  is  a  clear 
and  precise  record  of  the  attempt  to  identify  them. 
This  is  possible  only  if  inquiries  and  responses  are 
reduced  to  writing;  EEOC  itself  excludes  telephone 
communications  from  its  formal  record.  While  advice 
can  be  sought  personally  or  by  phone,  both  the  request 
and  the  response  should  always  be  reduced  to  writing, 
either  b)  letter  from  the  EEOC  or  by  letter  to  the 
EEOC  requesting  confirmation.-"  A  compliance  of- 
ficer's reluctance  to  put  his  or  her  advice  in  writing 
suggests  that  the  district  assumes  a  risk  in  acting  in 
reliance  on  the  advice. 

F.  Counsel 

A  final  preliminary  comment  about  the  role  of  coun- 
sel. The  use  of  legal  advice  as  fully  as  possible  in  pre- 
vention rather  than  in  reaction,  to  help  provide  proper 
substantive  policies  generally,  will  yield  substantial 
benefits.  Once  an  investigation  begins,  counsel  should 
help  assure  that  it  is  procedurally  correct,  that  the  facts 
are  developed  fully  and  fairly,  and  that  the  agency 
defines  the  issues  correctly  and  proves  its  conclusions. 
But  neither  counsel  nor  administrator  should  suc- 
cumb to  the  temptation  to  have  the  lawyer  do  the 
superintendent's  job;  counsel  can  never  replace  the 
superintendent  as  the  district's  day-to-day  administra- 
tive head.  Not  the  least  of  the  needs  here  is  to  avoid 
suggesting  that  only  lawyers  can  understand  the  rules 
and  practices  of  nondiscrimination — at  a  time  when  all 
of  us  should  be  helping  the  public  to  understand 
otherwise. 

At  some  point  in  the  investigation  or  negotiations, 
counsel  or  administrator  may  believe  that  counsel 
should  act  as  the  district's  face-to-face  representative 
with  the  complainant  or  agency.  The  superintendent 
and  counsel  should  decide  together,  in  advance,  when 
this  will  be  appropriate — e.g.,  if  the  complainant 
makes  a  settlement  offer,  or  at  the  informal  pre- 
decision  presentation  of  the  agency's  tentative  find- 
ings. In  making  these  kinds  of  decisions  it  is  important 
not  to  be  defensive — lawyers  are  not  only  for  the 
guilty — and  also  to  recognize  that  lawyers'  participa- 

and  that  refusal  to  do  so — as  opposed  to  doing  so  critically  of  the 
adminisiration — should  reflect  unfavorably  on  their  performance 
as  employees. 

20.  A  court  is  required  to  accept  actions  taken  in  reliance  on  an 
agency  interpretation  only  when  the  latter  is  conveyed  through  a 
formal  opinion  letter  of  the  EEOC  General  Counsel,  which  is  rarely 
given. 


tion  often  makes  an  investigation  appear  formally  ad- 
versarial. That  result  should  be  avoided  as  long  as 
possible. 


IV.  INVESTIGATION  AND  RESOLUTION 

Thus  far  I  have  addressed  the  mechanics  of  the  Title 
VII  complaint  process  and  various  practical  ways  a 
district  can  participate  effectively  in  it.  This  conclud- 
ing section  focuses  on  the  goals  of  that  participation. 

The  statutory  requirement  that  EEOC  seek  "volun- 
tary compliance"  gives  the  agency  a  premise  for  set- 
tling complaints  at  any  point  in  its  procedures,  and 
EEOC's  immense  case  backlog  gives  it  a  practical  in- 
centive to  do  so.  Thus  a  district  should  view  the  com- 
pliance process  as  continually  presenting  two  impor- 
tant opportunities: 

— To  tell  its  side  of  the  story  and  enhance  com- 
pliance officers'  receptivity  to  its  views;  and 

— When  it  believes  a  compliance  issue  may  exist,  to 
agree  on  actions  that  will  assure  nondiscrimination 
without  formal  administrative  or  judicial  findings  of 
impiopriety. 

A.  Developing  Information — Generally 

The  first  opportunity  to  address  the  issues  comes 
when  EEOC  sends  the  charge  to  the  district.  Response 
is  not  required  at  this  time,  and  no  adverse  conse- 
quence attaches  to  awaiting  the  formal  investigation 
before  replying.  A  response  assures  that  the  district's 
views  are  in  the  file  and  available  to  the  investigator 
when  he  or  she  first  takes  up  the  merits  of  the  case;  a 
reply  showing  that  the  charge  is  untrue  may  permit  the 
investigator  to  dismiss  it  without  further  inquiry.  But  a 
response  should  not  be  made  until  the  facts  and  issues 
are  understood.  If  the  charge  gives  too  little  detail  to 
permit  a  meaningful  immediate  response,  as  may  be 
likely  in  "class"  charges  (e.g.,  "pay  discrimination 
against  black  administrators"),  the  district  should  await 
the  formal  investigation,  wherein  EEOC  will  clarify 
what  questions  it  believes  should  begin  its  own  evalua- 
tions. 

The  next  steps  are  the  formal  request  for  informa- 
tion and  the  on-site  visit.  (This  discussion  applies 
equally  to  the  general  OCR  compliance  review,  which 
begins  with  a  request  to  schedule  a  review  and  to  pro- 
vide information  similar  to — but  usually  broader 
than — that  usually  sought  in  an  EEOC  complaint  in- 
vestigation.) Because  the  request  for  information  and 
the  district's  response  will  set  the  tenor  of  the  entire 
investigation,  it  is  useful  to  expand  the  discussion  in 
Section  I,  above,  to  understand  each  party's  perspec- 
dve  at  this  point. 
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The  agency  has  received  a  charge  that  it  is  required 
to  investigate,  regardless  of  whether  the  allegation  ap- 
pears to  have  any  merit.  The  complaint  may  be  specific 
or  vague,  personal  or  purportedly  of  a  class  nature;  the 
complainant  may  appear  well-informed  and  credible, 
or  to  be  pursuing  a  personal  grudge — but  the  charge 
must  be  pursued  in  some  manner.  If  the  agency  has 
had  little  prior  experience  with  the  district  (or  experi- 
ence that  has  disclosed  problems),  it  will  seek  to  place 
the  charge  in  the  context  of  the  district's  treatment  of 
minorities  or  women  generally;  if  the  charge  related  to 
"class"  treatment,  the  agency  is  obliged  to  make  that 
broad  inquiry.  The  agency  will  be  guided  by  fairly 
uniform  judicial  rulings  that  investigations  may  con- 
sider any  basis  or  issue  of  discrimination  that  can 
reasonably  be  inferred  from  the  charge;  e.g.,  a  charge 
of  individual  racially  based  hiring  permits  inquiry  into 
hiring  of  minorities  generally,  and  a  charge  of  dis- 
crimination against  women  generally  permits  inquiry 
into  treatment  of  women  in  all  areas,  including  promo- 
tion, pregnancy  policies,  and  pay.  And  as  noted  ear- 
lier, statistical  data  about  overall  hiring  and  compensa- 
tion patterns  are  relevant  both  to  a  particular  indi- 
vidual's treatment  and  to  whether  an  employer  should 
be  called  on  to  justify  patterns  of  treatment  of  women 
or  minorities  generally.^' 

Notwithstanding  these  latitudinous  precedents,  a 
good  investigator  knows  that  the  charge  tells  at  most 
half  the  story  and  that  raw  information  without  in- 
terpretation does  not  yield  very  precise  conclusions. 
And  especially  in  individual  cases  growing  out  of 
specific  personal  relationships,  such  refined  infer- 
ences are  precisely  what  is  needed.  Investigators  will 
want  to  get  at  the  facts  completely  and  quickly  and  will 
not  want  to  take  the  time  for  a  visit  if  the  charge  is 
frivolous;  their  personal  and  professional  satisfaction 
are  both  enhanced  by  resolving  cases  as  quickly  and 
efficiently  as  is  fairly  possible.  In  sum,  investigators 
generally  welcome  the  opportunity  to  discuss  the  kinds 
of  questions  they  are  trying  to  answer  and  to  have 
information  clarified,  and  generally  they  are  able  to 
recognize  and  accept  a  bona  fide  explanation  when 
one  is  presented. 

Yet  as  also  noted  in  Section  I,  an  employer  that  has 
been  served  with  a  charge  of  discrimination  and  a 
request  for  information  may  naturally  feel  passive — or 
antagonistic — rather  than  cooperative.  A  charge  is, 
after  all,  an  accusation,  often  growing  out  of  a  person- 
nel situadon  that  has  caused  problems  and  unpleas- 
antness wholly  without  regard  to  any  possible  dis- 
crimination. As  the  bearer  of  such  bad  tidings,  the 
agency  appears  as  an  adversary,  and  can  aggravate 


21.  See  the  discussion  of  McDonnell-Douglas  and  Griggs,  accom- 
panying notes  3  and  5  supra. 


that  appearance  by  the  tone  or  extent  of  its  request.  An 
employer  that  believes  it  does  pursue  equal  opportun- 
ity vigorously  may  naturally  feel  an  added  resentment 
at  both  a  charge  and  the  manner  of  its  investigation. 

In  this  context,  the  district  should  recall  that  the 
agency's  "voluntary  compliance"  requirement, 
coupled  with  its  likely  backlog,  gives  the  agency  and 
the  district  a  mutual  interest  in  resolving  complaints 
efficiently,  particularly  since  neither  can  prevent 
frivolous  complaints  from  being  filed  in  the  first  place. 
The  district's  response  thus  can  help  the  agenc)  be  a 
mediator  rather  than  an  opponent  and  assure  both  a 
more  cogent  inquiry  and  a  more  personally  agreeable 
one.  The  district  has  the  opportunity  both  to  discover 
its  own  errors  and  to  demonstrate  that  its  conduct  is 
right.  In  short,  it  can  make  the  investigation  a  healthy 
exercise,  despite  its  painful  origins. 

B.  Developing  Information — Specifically 

Thus,  the  agency's  request  tor  information  should 
not  limit  the  district's  response,  either  factually  or  at- 
titudinally,  but  should  serve  as  a  starting  point  for  k.A 
district  should  never  answer  only  the  questions  asked  if  there 
are  other  relevant  ones.  The  request  should  be  taken  as  an 
opportunity  to  define  and  prove  the  district's  case 
promptly,  to  develop  cooperative  relationships  with     | 
the  investigators,  and  to  minimize  the  administrative     H 
effort  of  responding  to  a  charge.  The  superintendent 
(or  his  or  her  delegate)  should  work  directly  with  the       i 
investigators,  to  understand  what  they  ask  for  and 
posit  other  pertinent  questions  or  witnesses.  All  re- 
sponses should  be  supplemented  with  whatever  ex- 
planations or  other  materials  appear  useful,  and  these 
should  state  the  district's  position  plainly  and  without 
undue  argument.  Finally,  the  district  should  always    jl 
provide  the  pertinent  portions  of  its  plan  for  affirma-    ■ 
tive  action  in  employment  (if  it  has  one)  and  its  Title  IX    1 
self-evaluation  report.  Because  the  latter  documents 
implement  provisions  that  OCR  administers —  Execu- 
tive Order  1 1 246  and  Title  IX,  respectively — it  may  be    !j 
necessary  to  explain  them  more  fully  to  EEOC  per- 
sonnel than  to  OCR,  and  pardcularly  to  provide  EEOC 
any  opinions  that  OCR  has  given  as  to  the  adequacy  of 
the  policies  they  encompass. 

The  district's  opportunity  for  explanation  is  en- 
hanced by  the  Supreme  Court's  unanimous  January 
1977  holding,  in  Mt.  Healthy  School  District  v.  Doyle, -^ 
that  the  presence  of  an  impermissible  motive  in  a  pub- 
lic agency's  personnel  decision  may  be  refuted  by  prov- 
ing that  the  same  decision  would  have  been  made  even 
without  that  motive — in  other  words,  that  the  em- 
ployee has  experienced  the  same  result  as  if  he  or  she 


4.5  f.S.L.W.  41 


(L'.S.Ja 


SCHOOL  LAW  BULLETIN 


had  been  treated  entirely  properly.  In  the  case  before 
the  Comt,  a  district  had  declined  to  renew  a  teacher's 
contract  both  because  he  had  telephoned  a  radio  sta- 
tion about  district  policv  and  because  he  had  shown  a 
pattern  of  conflict  with  students  and  other  faculty. 
Assuming  that  the  teacher's  telephone  call  was  pro- 
tected by  his  constitutional  right  to  free  speech,  the 
Court  found  that  the  district  nonetheless  properly 
could  have — and  would  have — declined  to  renew  him 
on  the  basis  of  his  other  actions. 

The  key  to  Mt.  Healthy  is  the  requirement  that  once 
an  improper  reason  is  shown,  the  district  demonstrate 
that  it  would  have  taken  the  same  action  for  entirely 
proper  reasons.  WhenM?.  Healthy  is  read  together  with 
McDonnell-Douglas  and  Griggs, '^^  it  is  clear  that  the  in- 
vestigative process  must  give  the  district  every  chance 
to  justify  its  actions — and  that  a  district  that  does  not 
respond  places  itself  in  peril. 

Two  technical  problems  that  may  complicate  an  in- 
vestigation should  also  be  pursued  with  the  agency. 
The  first  is  the  request  for  statistical  data  that,  even  in  a 
"class"  inquiry,  appear  beyond  the  issues  charged.  In- 
vestigators will  usually  modify  such  requests  when  the 
material's  lack  of  utility  is  explained,  altering  their 
"boiler  plate"  questions  in  accord  with  a  specific  fact 
situation  or  the  district's  own  procedures.  I  believe 
employers  often  bear  a  greater  explanatory  burden 
here  than  is  necessary,  but  it  is  almost  always  possible  to 
have  requests  for  truly  irrelevant  data  withdrawn  and 
the  requests  for  marginal  information  deferred  until 
analysis  of  other  information  shows  that  it  is  needed 
(e.g.,  in  a  "class"  pay  case,  to  postpone  seniority  infor- 
mation until  it  is  first  established  whether  a  pattern  of 
pay  disparities  for  similar  jobs  seems  to  exist  that  might 
be  explained  by  more  recent  hiring  of  the  "underpaid" 
class). 

Where  serious  differences  about  a  request  for  in- 
formation cannot  be  resolved,  the  employer  may  obli- 
gate the  district  office  to  use  an  administrative  sub- 
poena, which  can  be  appealed  to  the  EEOC's  Director 
of  Compliance  in  Washington.  If  that  office's  modifi- 
cations do  not  resolve  the  dispute,  EEOC  must  enforce 
the  subpoena  in  court,  where  it  may  be  challenged 
anew. 

Second,  the  district  should  always  state  its  intention 
that  its  employees  and  students  cooperate  with  the 
investigators  and  should  explicitly  encourage  them  to 
do  so;  EEOC  will  inform  witnesses  about  the  limited 
circumstances  in  which  it  will  discuss  testimony  with 
the  district's  officials  (i.e.,  as  discussed  below,  only  in 


settlement  discussions  to  demonstrate  that  a  charge 
can  be  proved).  Because  personnel  may  anticipate  ad- 
ministrative displeasure  if  their  views  are  unfavorable 
to  the  district's  position,  or  are  construed  as  such  by  the 
agency,  it  is  important  to  make  clear  that  they  are  free 
to  talk  without  consequence,  and  indeed  are  urged  to 
do  so. 

C.  The  Process  of  Possible  Settlement 

If  the  investigation  convinces  EEOC  that  there  is  no 
cause  to  believe  that  discrimination  has  occurred, 
EEOC  will  dismiss  the  charge  with  a  "no  cause"  letter 
of  findings:  the  complainant  then  has  90  days  in  which 
to  initiate  a  lawsuit.  If  EEOC  believes  that  discrimina- 
don  has  occurred,  it  will  invite  the  district  to  conciliate 
the  case.  In  these  negotiations,  the  statutory  "volun- 
tary coinpliance"  obligation  means  essentially  that 
EEOC  should  respond  tangibly  so  long  as  the 
einployer  makes  good-faith  efforts  to  prove  its  posi- 
tion and  to  offer  remedies  where  appropriate. 

It  is  important  to  note  here  that  all  matters  raised  in 
conciliation  must  be  kept  confidential  by  EEOC,  even 
in  any  subsequent  court  proceedings,  and  may  not  be 
shared  by  EEOC  with  the  complainant.^''  Conciliation 
is  thus  a  unique  opportunity  for  the  district  to  present 
any  information  that  it  has  been  hesitant  to  disclose 
before  but  which  may  help  explain  an  otherwise  sus- 
picious action;  e.g.,  to  speak  candidly  regarding  an 
administrative  mistake  or  personal  situation  in  terms 
that  the  district  would  not  wish  made  public  in  a  letter 
of  findings  or  in  court.  Part  of  EEOC's  conciliation 
responsibility  is  then  to  seek  the  dismissal  or  change  in 
remedy  that  the  information  may  warrant,  once  the 
agency  is  satisfied  as  to  its  validity. 

The  first  step  in  conciliation  is  the  so-called  "pre- 
decision  settlement"  ineeting — an  informal  presenta- 
tion by  EEOC,  before  a  letter  of  findings  is  issued,  of 
the  facts  as  it  views  them,  the  reasons  why  it  thinks  they 
constitute  discrimination,  and  the  remedy  it  believes 
appropriate.  EEOC's  purpose  is  to  cotivince  the  dis- 
trict that  EEOC  or  the  employee  could  win  a  court  case 
on  the  facts,  or  at  least  that  the  facts  are  strong  enough 
that  settlement  may  use  time  and  resources  more  pro- 
ductively than  litigation  would.  A  cogent  presentation 
by  EEOC  should  be  incentive  to  attempt  fuller  expla- 
nation, because  a  resolution  at  this  stage  means  that  a 
formal  finding  of  discrimination  may  be  avoided.  Even 


23.  See  the  text  accompanying  notes  3-5, supra.  Though  he  did  not 
citeM(.  Healthy,  retired  justice  Clark  recently  appHed  its  reasoning 
specifically  to  a  discrimination  case,  at  least  insofar  as  the  definition 

of  remedy  is  concerned.  See  Rogers  v.  EEOC, F.2d CCH- 

EPD  Par  1 1,549  (D.C.  Ct.  1977)  and  cases  cited  therein. 


24.  Because  no  such  statutory  restriction  exists  under  Title-S  VI 
and  IX,  OCR  compliance  officers  may  be  compelled  to  give  testi- 
mon^  in  subsequent  lawsuits  about  views  expressed  to  the  agency  in 
conciliation  efforts,  and  as  noted  above,  all  of  the  agency's  written 
records  may  be  available  to  the  public.  See  note  14,  supra.  A  prime 
danger  here  is  that  the  picture  presented  by  such  information  de- 
pends on  how  it  is  recorded  and  explained  in  OCR's  files,  and  is 
beyond  the  employer's  control. 
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it  EEOCs  theory  and  facts  do  not  appear  persuasive,  it 
is  worthwhile  to  try  to  influence  how  the  letter  of 
flndings  will  present  the  case. 

If  a  case  is  not  resolved  in  the  pre-decision  stage, 
EEOC  will  issue  a  formal  letter  of  findings  stating  why 
it  believes  there  is  cause  to  find  discrimination.  The 
district  should  reply  to  this  letter;  if  EEOCs  position 
remains  unchanged,  formal  conciliation  negotiations 
will  then  ensue  along  the  lines  of  the  earlier  process.  If 
conciliation  continues  to  be  unsuccessful,  EEOC  will 
determine  whether  to  bring  a  case  in  court,  or  if  so 
requested,  will  give  the  complainant  a  "right-to-sue" 
letter. 

In  approaching  conciliation,  I  would  emphasize  that 
voluntary  action  when  the  charge  appears  to  be  true 
has  several  important  advantages.  It  symbolizes  the 
district's  willingness  to  admit  mistakes,  and  thus  en- 
courages employees  to  pursue  their  concerns  inter- 
nally in  the  future  rather  than  to  file  charges;  it  avoids 
the  possibility  of  a  legal  determination  of  wrong- 
doing, and  thus  of  extensive  administrative  or  judicial 
supervision;  and  it  permits  the  district  to  anticipate 
and  budget  for  any  financial  consequences  quickly. 
Finally,  while  EEOC  may  not  make  a  letter  of  findings 
public,  the  complainant  receives  a  copy  of  any  such 
letter  and  may  disclose  it  as  he  or  she  sees  fit.  Concilia- 
tion thus  provides  an  opportunity  to  avoid  the  public- 
ity of  being  "guilty"  and  instead  to  present  a  valid 
posture  of  candor  and  willingness  to  improve 
employment  practices  without  first  being  forced  to  an 
adversary  position. 

Settlements  should  always  be  explicit  and  in  writing 
and  should  address  all  issues  or  facts  developed  in  the 
charge  or  investigation — either  by  articulating  a 
change  or  remedy  or  by  a  statement  that  the  matter  is 
resolved  satisfactorily  without  change.  The  document 
should  include  a  formal  withdrawal  of  the  charge  and 
release  from  all  claims  that  might  be  based  on  it  or  on 
the  investigation,  signed  by  both  the  complainant  and 
the  agency  (the  courts  will  not  uphold  releases  from 
claims  arising  out  oi future  conduct). 

D.  The  Settlement  Decision 


which  derive  from  its  essentialjustice.  It  demonstrates 
a  desire  for  equity  to  students,  employees,  and  com- 
pliance agencies;  that  demonstration  may  both  fore- 
close future  charges  and  make  their  resolution  easier. 
And  a  settlement  often  is  narrower  in  scope  than  a 
complainant  would  demand  and  a  court  would  offer 
were  the  district  to  force  the  case  to  trial.  For  example, 
an  employee  whose  annual  contract  was  discriminator- 
ily  not  renewed  may  be  willing  to  settle  a  charge  for  an 
amount  equal  to  his  or  her  annual  salary;  if  forced  to 
court,  he  or  she  might  request,  and  be  awarded, 
reinstatement  for  a  year's  teaching  plus  counsel  fees,  a 
more  expensive  result  and  one  that  would  re-create  a 
volatile  personal  situation.  A  court  suit  might  also  yield 
an  order  circumscribing  procedures  to  be  followed  in 
all  future  reappointment  cases,  which  settlement 
would  avoid.  Clearly,  a  district  that  finds  that  its  per- 
sonnel have  engaged  in  discrimination,  however  inad- 
vertently, should  take  steps  to  slop  the  practice 
whether  or  not  a  settlement  agreement  or  court  order 
requires  it  to. 

The  second  principle's  advantages  mirror  those  of 
the  first:  districts  should  not  pay  for  doing  what  they 
are  supposed  to.  A  meritless  charge  may  usefully 
prompt  revision  of  district  policies,  e.g.,  so  that  criteria 
or  procedures  are  clearer,  but  pacing  counsel  fees  to 
defend  meritless  cases  seems  to  me  a  better  use  of 
funds  than  paying  those  who  bring  them. 

It  is  the  third  principle,  or  rather  the  cases  it  covers, 
that  provides  administrators  and  counsel  their  hardest 
decisions.  What  will  settlement  say  to  employees  and 
the  compliance  agencies  and  to  those  whose  conduct 
the  setdement  ma)  appear  to  condemn?  How  will  the 
terms  of  settlement  affect  the  district's  budget,  the 
morale  of  its  students  or  employees,  and  its  repute  in 
the  community  it  serves?  Most  specificalh,  perhaps, 
what  will  settlement  say  to  those  who  are  caught  up  in 
the  next  similar  situation,  and  how  might  their  conduct 
affect  the  district?  These  quesdons  can  be  answered 
only  one  case  at  a  time.  Yet  it  seems  to  me  that  a 
settlement  that  reaffirms  a  commitment  to  equal  op- 
portunity, without  compromising  proper  standards  or 
procedures,  is  always  a  good  investment. 


In  closing,  I  suggest  three  obvious  but  nonetheless 
easily  overlooked  principles  for  settlement  at  any  time 
in  the  compliance  process.  First,  when  discrimination 
has  occurred,  the  district  should  admit  error  and  settle 
the  case  as  promptly  and  fairly  as  possible.  Second, 
when  discrimination  clearly  has  not  occurred,  cases 
should  not  be  settled.  Third,  when  either  the  facts  or 
their  legal  effects  are  unclear  or  the  agency's  or  com- 
plainant's ability  and  willingness  to  prove  them  are 
uncertain,  settlement  is  a  very  difficult  question. 

The  first  principle  has  two  practical  advantages, 
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RECENT  COURT  DECISIONS 


Supreme  Court  Rules  Again  on  Teacher  Nonreap- 
pointment.  Mt.  Healthy  City  School  District  v.  Doyle,  45 
U.S.L.W.  4079  (U.S.  Jan.  n,  1977). 

Facts:  Doyle,  a  nontenured  teacher  who  was  not 
reappointed  bv  an  Ohio  school  board,  sued  for  back 
wages  and  reinstatement.  Doyle  had  been  a  probation- 
ary teacher  in  the  Mt.  Healthy  schools  for  five  years. 
During  this  time  he  had  an  altercation  with  another 
teacher  that  resulted  in  a  one-day  suspension  of  both 
teachers,  had  argued  with  school  cafeteria  employees 
over  the  amount  of  spaghetti  served  him,  had  referred 
to  students  as  "sons  of  bitches"  in  a  disciplinary  com- 
plaint, had  made  an  obscene  gesture  to  girl  students 
when  they  failed  to  obey  him,  and  by  telephone  had 
given  a  local  radio  station  the  substance  of  a  school 
memorandum  relating  to  teacher  dress  that  the  station 
announced  as  a  news  item.  One  month  after  the  radio 
incident,  the  board  of  education  notified  Do)  le  that  his 
contract  would  not  be  renewed.  Doyle  requested  a 
statement  of  reasons  for  the  nonrenewal.  He  received 
a  statement  that  cited  "a  notable  lack  of  tact  in  handling 
professional  matters"  and  used  the  radio  station  and 
the  obscene  gesture  incidents  as  examples. 

Doyle  then  brought  suit,  claiming  that  the  refusal  to 
rehire  him  violated  his  speech  rights  under  the  First 
and  Fourteenth  amendments.  The  district  court  con- 
cluded that  the  telephone  call  was  "clearly  protected  by 
the  first  amendment"  and  that  because  it  had  pla\  ed  a 
"substantial  part"  in  the  school  board's  decision  not  to 
rehire  Doyle,  he  was  entitled  to  reinstatement  and  back 
pay.  The  Court  of  Appeals  for  the  Sixth  Circuit  af- 
firmed, and  the  Supreme  Court  granted  certiorari. 

Holding:  The  Supreme  Court  accepted  the  district 
court's  finding  that  Doyle's  communication  with  the 
radio  station  was  protected  speech,  and  noted  that  his 
constitutional  claims  were  not  defeated  by  the  fact  that 
he  did  not  have  tenure.  Cking  Board  of  Regents  v.  Roth, 
408  U.S.  564  (1972),  the  Court  said  that  even  though 
he  could  have  been  discharged  for  no  reason  whatever 
and  had  no  constitutional  right  to  a  hearing  on  the 
decision  not  to  rehire  him,  he  may  nonetheless  estab- 
lish a  claim  to  reinstatement  if  the  decision  not  to 
rehire  was  made  by  reason  of  his  exercise  of  a  constitu- 
tionally protected  First  Amendment  freedom.  How- 
ever, the  Court  found  the  district  court  to  be  wrong  in 
finding  that  Doyle  was  entitled  to  reinstatement  with 
back  pay.  If  the  school  board  would  have  reached  the 
I  decision  not  to  renew  the  contract  even  if  the  constitu- 
tionally protected  incident  of  the  telephone  call  to  the 
radio  station  had  not  occurred,  then  the  nonreap- 


pointment  is  valid.  The  problem  with  the  district 
court's  rule,  the  Court  said,  is  that  it  would  require 
reinstatement  of  emplovees  in  cases  in  which  a  drama- 
tic incident  is  inevitably  on  the  minds  of  the  school 
board  responsible  for  the  decision  to  rehire  and  the 
incident  does  indeed  play  a  part  in  that  decision — even 
if  the  same  decision  would  have  been  reached  had  the 
incident  not  occurred.  This  result  the  Supreme  Court 
rejected.  It  said  that  the  employee  "ought  not  be  able, 
by  engaging  in  such  conduct,  to  prevent  his  employer 
from  assessing  his  performance  record  and  reaching  a 
decision  not  to  rehire  on  the  basis  of  that  record,  sim- 
ply because  the  protected  conduct  makes  the  employer 
more  certain  of  the  correctness  of  its  decision." 

The  Supreme  Court  also  discussed  the  burden  of 
proofs  carried  by  the  school  board  and  the  teacher.  It 
said  that  the  burden  is  properly  placed  upon  the 
teacher  to  show  that  his  conduct  was  constitutionally 
protected  and  that  the  protected  conduct  was  a  "sub- 
stantial factor"  in  the  board's  decision  not  to  rehire 
him.  In  this  case,  the  teacher  had  met  that  burden.  The 
district  court,  however,  should  then  have  determined 
whether  the  board  of  education  had  shown  by  a  pre- 
ponderance of  the  evidence  that  it  would  have  reached 
the  same  decision  on  nonreappointment  in  the  ab- 
sence of  the  protected  conduct.  The  district  court's 
failure  to  do  so  was  the  basis  for  remanding  this  deci- 
sion to  that  court  for  further  finding. 


Right  to  Notice  and  Hearing  on  Discharge  and 
"Stigmatizing"  Material  in  Personnel  File.  Codd  v. 
Velger,  45  U.S.L.W.  4175  (U.S.  Feb.  22,  1977). 

Facts:  Velger,  a  patrolman  with  the  New  York  City 
Police  Department  who  was  dismissed  without  a  hear- 
ing, took  a  job  with  the  Penn-Central  Railroad  Police 
Department.  The  second  employer  also  dismissed  him 
when  a  Penn-Central  officer  found  damaging  infor- 
mation in  the  personnel  files  of  the  City  police  de- 
partment. The  derogatory  material  in  the  file  (that 
while  a  trainee  he  had  put  a  revolver  to  his  head  in  an 
apparent  suicide  attempt)  was  made  available  by  the 
New  York  Police  Department  only  after  Velger  signed 
a  statement  authorizing  the  Penn-Central  officer  to  see 
the  personnel  file. 

The  federal  district  court  found  that  Velger  held  a 
probationary  position  with  the  New  York  Police  De- 
partment and  therefore  had  no  right  to  a  hearing 
based  on  a  property  interest  in  his  job.  It  also  con- 
cluded that  the  evidence  made  it  clear  "that  plaintiff 
has  not  proved  that  he  has  been  stigmatized  by  defen- 
dants" and  therefore  had  no  liberty  interest  upon 
which  to  base  a  claim  for  a  hearing.  The  Second  Circuit 
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Court  of  Appeals  reversed  on  the  liberty  issue,  finding 
that  Velger  had  been  stigmatized  by  the  material  in  the 
file.  The  appellate  court  found  it  unnecessary  to  con- 
sider the  property  interest  issue.  The  United  States 
Supreme  Court  granted  certiorari. 

Holding:  In  a  5-4  per  curiam  opinion,  the  Supreme 
Court  reversed  the  court  of  appeals  and  reinstated  the 
judgment  of  the  district  court.  It  found  that  Velger 
had  failed  to  prove  that  the  information  in  his  person- 
nel file  had  stigmatized  him.  Consequently,  no  liberty 
interest  was  involved.  This  conclusion  was  based  on  the 
patrolman's  failure  to  allege  or  prove  that  the  "de- 
rogatory" material  in  his  file  was  not  true.  The  Court 
said  that  the  remedy  mandated  by  the  due  process 
clause,  when  an  employee  has  initially  shown  that  he 
has  been  stigmatized,  is  an  "opportunity  to  refute  the 
charge"  and  to  clear  his  name.  A  hearing  in  this  case 
would  have  been  useless  because  there  was  no  factual 
dispute  between  the  employer  and  the  discharged 
employee  "which  has  some  significant  bearing  on  the 
emplovee's  reputation."  Cnmg Board  v.  Roth,  408  U.S. 
564  (1972),  andBishop  v.  Wood,  426  U.S.  341  (1976). 
the  Court  said  that  "only  if  the  employer  creates  and 
disseminates  a  false  and  defamatory  impression  about 
the  employee  in  connection  with  his  demotion  is  ...  a 
hearing  required." 

The  four  dissenters  (there  were  three  separate  opin- 
ions) disagreed  for  several  reasons.  They  all  agreed, 
however,  that  the  case  should  have  been  remanded  to 
the  court  of  appeals  to  consider  the  property  interest 
issue — Velger's  claim  that  he  had  an  entitlement  to  his 
job  as  a  matter  of  state  law.  The  lower  appellate  court 
had  thought  it  unnecessary  to  consider  this  question 
since  it  reversed  the  district  court  and  ordered  a  hear- 
ing on  the  basis  that  Velger  had  been  stigmatized  and 
therefore  deprived  of  a  liberty  interest. 


1975  NTE  Decision  Vacated.  United  States  v.  North 
Ca7o/;>M,  Civ.  No.  4476  (E.D.N.C,  filed  Jan.  27,  1977). 

Facts:  In  1964  the  State  Board  of  Education  began  to 
require  at  least  a  minimum  score  on  the  National 
Teachers  Examination  (NTE)  as  a  prerequisite  to 
teacher  certification  in  North  Carolina.  In  1972  it 
abolished  this  requirement  and  reduced  the  signifi- 
cance of  an  applicant's  NTE  score  to  a  factor  account- 
ing for  from  10  to  25  points  on  a  150-point  scale.  In 
1973  the  North  Carolina  legislature  enacted  G.S. 
1 15-153,  which  directed  the  State  Board  to  reinstate  a 
score  of  at  least  950  on  the  NTE  as  a  requirement  for 
certification;  950  was  the  score  used  by  the  State  Board 
in  1972  when  it  dropped  the  requirement.  Because  the 


950  cut-off  eliminates  3 1 .08  per  cent  of  the  black  can- 
didates for  teachers'  licenses,  compared  with  1.36  per  | 
cent  of  the  white  candidates,  the  United  States  De- 
partment of  Justice  charged  the  State  of  North 
Carolina  and  the  State  Board  of  Education  with  a 
"pattern  and  practice"  of  racial  discrimination  in  viola- 
tion of  the  Fourteenth  Amendment  and  the  Equal 
Employment  Opportunities  Act.  The  state  teachers' 
association  (NCEA)  and  twenty-four  black  teachers 
representing  the  class  of  unsuccessful  black  applicants 
for  certification  later  joined  the  United  States  as  plain- 
tiffs. Since  the  constitutionality  of  a  state  statute  was  al 
issue,  the  case  was  heard  by  a  three-judge  federal 
court.  In  a  partial  decision,  the  court  held  for  the 
plaintiffs  on  the  merits,  reserving  judgment  on  the 
issue  of  damages  owed  to  the  affected  class  (some 
15,000  people).  It  found  that  the  NTE  minimum-score 
requirement  violated  the  equal  protection  clause  of  the 
Fourteenth  Amendment  because  it  is  a  job  ciiterion 
with  no  proven  relationship  to  job  performance  that 
tends  to  eliminate  racial  minority  candidates. 

Before  the  court  reconvened  to  consider  the  re- 
served questions,  the  United  States  Supreme  Court 
decided  Washington  v.  Davis,  426  U.S.  229  (1976).  (See 
the  July  1976  issue  of  the  School  Law  Bulletin.) 
Washington  held  that  an  employment  criterion,  such  as 
a  minimum  test  score,  must  be  used  with  racially  dis- 
criminatory intent  before  it  violates  constitutional 
standards;  racial  impact  alone  is  not  sufficient.  The 
defendants  in  United  States  v.  North  Carolina  then  re- 
quested the  court  to  vacate  or  reconsider  its  order  in 
light  of  Washington  v.  Davis  and  newly  discovered  evi- 
dence in  the  form  of  a  validation  study  of  the  NTE. 

Holding:  The  court  ordered  its  first  judgment  va- 
cated, granted  an  extension  of  discovery  for  five 
months,  and  set  the  endre  case  for  reconsideration  at  a 
later  date.  It  found  that  the  original  opinion  had  been 
"based  on  several  unstated  assumptions  which,  if  not 
completely  undermined  by  Washington ,  at  least  require 
reconsideration  in  light  of  that  case.  As  further  sup- 
port for  its  decision,  the  court  quoted  the  most  recent 
Supreme  Court  decision  applying  the  "racially  dis- 
criminatory" rule: 

Our  decision  last  term  in  Washington  v.  Davis, 
426  U.S.  529  (1976),  made  it  dear  that  official 
action  will  not  be  held  unconstitutional  solely 
because  it  results  in  a  racially  disproportionate 
impact.  "Disproportionate  impact  is  not  irrele- 
vant, but  it  is  not  the  sole  touchstone  of  an  invidi- 
ous racial  discrimination."  Id.  at  242.  Proof  of 
racially  discriminatory  intent  or  purpose  is  re- 
quired to  show  a  violation  of  the  Equal  Protection 
Clause.  Village  of  Arlington  Heights  v.  Metropolitan 
Housing  Development  Corporation,  45  LI.S.L.W. 
4073,  4077  (U.S.  filed  Jan.  11.  1977). 
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Race  and  Sex  Quotas  Declared  UnconstitutionaL 

Uzzellv.  Friday,  No.  75-2276  (4th  Cir.,  filed  Jan.  11, 

1977). 

Fads:  In  1975  two  students  at  the  University  of 
North  Carolina  at  Chapel  Hill  sued  the  university  ask- 
ing that  three  university  or  student  government  prac- 
tices be  declared  illegal  on  the  basis  that  they  violated 
the  equal  protection  clause  of  the  Fourteenth 
Amendment,  the  Civil  Rights  Acts  of  1871  (42  U.S.C. 
1983),  and  the  Civil  Rights  Act  of  1964  (Title  \T,  42 
U.S.C.  2000d).  The  acts  complained  of  were  (1)  the 
disbursement  of  funds  collected  from  mandatory  stu- 
dent fees  to  the  Black  Student  Movement  (BSM),  a 
group  originally  composed  exclusively  of  black  stu- 
dents whose  membership  policies  were  discriminato- 
ry; (2)  the  minority  representation  provision  of  the 
student  constitution  requiring  that  there  be  at  least  two 
blacks,  two  women,  and  two  men  on  the  eighteen- 
member  legislative  branch  of  student  government;  (3) 
the  provision  in  the  student  government  constitution 
that  permits  a  student  accused  of  violating  university 
rules  to  be  tried  by  an  honor  court  bench  that  includes 
at  least  four  judges  (of  seven)  who  are  members  of 
either  the  student's  race  or  sex,  as  he  or  she  requests. 

The  district  court  granted  the  defendant's  motion  to 
dismiss  on  the  grounds  that  the  claims  were  moot, 
lacked  standing,  and  did  not  present  a  case  in  con- 
troversy. The  plaintiffs  appealed  to  the  Fourth  Circuit 
Court  of  Appeals. 

Holding:  The  court  of  appeals  affirmed  the  district 
court's  summary  judgment  as  to  the  financial  support 
of  the  BSM  because  the  organization  had  changed  its 
policies  to  allow  any  student,  regardless  of  race,  to 
become  a  member.  However,  it  reversed  on  the  other 
two  issues.  The  composition  of  the  student  legislature 
and  honor  courts  on  the  basis  of  race  and  or  sex  was  an 
unconstitutional  arrangement,  the  court  said,  because 
neither  the  legislature  nor  the  courts  had  any  reason- 
able or  compelling  basis  for  this  arrangement.  In  the 
absence  of  any  reasonable  or  compelling  basis  for  the 
classification,  it  is  unconstitutional. 

On  March  21,  1977,  the  Fourth  Circuit  recalled  the 
original  order  denying  the  defendant's  petition  for  a 
rehearing  and  has  scheduled  a  rehearing  en  banc. 


Denial  of  Admission  to  Educational  Programs.  Davis 

V.  Southeaster?)  Community  College,  No.  75-004 1-Ci\. -3 
(E.D.N.C,  filed  Dec.  27',  1976). 

Facts:  Plaintiff  was  denied  admission  to  a  commiuiity 
college  program  that  awards  an  associate  degree  in 
nursing.  The  college  had  over  100  applicants  for  45 


positions  and  based  its  denial  of  plaintiffs  application 
on  her  poor  hearing,  which  was  so  impaired  that  the 
clinical  portion  of  the  training  program  would  have 
been  both  difficult  and  dangerous.  Plaintiff  acknowl- 
edged her  handicap  but  argued  that  she  could  per- 
form satisfactorily  in  the  nursing  program  and  con- 
sequently had  been  discriminated  against  in  violation 
of  the  civil  Rights  Act  of  1871  (42  U.S.C.  1983)  and 
Section  504  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794). 

Holding:  Judgment  for  the  college.  The  evidence 
proved  that  plaintiff  had  a  severe  hearing  handicap 
that  disqualified  her  for  a  program  for  training  regis- 
tered nurses.  The  school's  reasons  for  not  admitting 
the  applicant,  which  included  her  inability  to  function 
safely  as  a  nurse  in  many  circumstances  and  the  small 
likelihood  that  she  could  be  licensed  as  a  registered 
nurse  after  graduation,  were  found  to  be  reasonable. 
Thus  the  college's  denial  of  admission  was  upheld. 


Ingraham  v.  Wright, U.S. 

4364  (U.S.  April  19,  1977). 


,45U.S.L.W. 


For  reviews  of  previous  decisions  in  this  case  see  6 
School  Law  Bulletin  6-7  (April  1975)  and  7  School  Law 
Bulletin  6-7  (April  1976). 

Facts:  In  1971  two  junior  high  school  students  who 
had  been  corporally  punished  sued  various  school  of- 
ficials in  Dade  County,  Florida,  for  damages  and  an 
injunction  against  further  corporal  punishment.  Al- 
though they  presented  evidence  accepted  as  credible 
by  that  and  subsequent  courts  that  the  beatings  they 
received  were  unusually  harsh,  the  federal  district 
court  dismissed  their  constitutional  claims  (S.D.  Fla. 


UPCOMING  INSTITUTE  SCHOOL 
LAW  CONFERENCES  AND  COURSES 

School  Law  Course  for  Superintendents.  May 
10-July  28  (meets  for  one  day  every  two 
weeks  at  the  Institute) 

School  Law  Course  for  Presidents  and  Deans  of 
Community  Colleges  and  Technical  Insti- 
tutes. September  8-December  15  (meets  for 
one  day  every  two  weeks  at  the  Institute) 

Community  College/Technical  Institute  School 
Law  Conference.  October  26-27,  1977 

School  Attorneys'  Conference.  February  3-4, 
1978,  at  the  Institute 

School  Law  Conference  for  Board  Members  and 
Administrators.  March  16-17,  1978 
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1974).  A  panel  of  the  Fifth  Chcuit  Court  of  Appeals 
reversed  the  dismissal,  finding,  first,  that  the  punish- 
ment given  these  students  violated  the  Eighth 
Amendment  prohibition  of  cruel  and  unusual 
punishment  and,  second,  that  the  due  process  clause 
of  the  Fourteenth  Amendment  required  procedural 
safeguards  before  corporal  punishment  could  fairly  be 
inflicted  on  any  student  (498  F.2d  248  [1974]).  On 
rehearing,  en  banc,  however,  the  Fifth  Circuit  upheld 
dismissal  of  the  students'  claims  (525  F.2d«09  [1976]). 
The  United  States  Supreme  Court  also  upheld  the 
dismissal  in  a  5-4  decision,  with  Justice  Powell  writing 
for  the  majority  (joined  by  Justices  Stewart,  Rehnquist, 
Blackmun  and  Chief  Justice  Burger). 

Holding:  The  majority's  decision  was  based  on  the 
same  reasoning  as  that  of  the  district  court.  First,  the 
Court  held  that  the  Eighth  Amendment  applies  today, 
as  it  has  historically,  only  to  criminal  penalties  and 
"does  not  apply  to  the  paddling  of  children  as  a  means 
of  maintaining  discipline  in  public  schools."  It  saw  no 
reason  to  expand  the  traditional  limits  of  the  Eighth 
Amendment  to  protect  children  because,  in  its  view, 
"[t]he  openness  of  the  public  school  and  its  supervision 
by  the  community  afford  significant  safeguards 
against  the  kinds  of  abuses  from  which  the  Eighth 
Amendment  protects  the  prisoner."  Next,  the  Court 
considered  the  students'  due  process  claim  and  agreed 
that  in  many  instances  corporal  punishment  is  a 
deprivation  of  liberty,  which  requires  due  process. 
Due  process,  however,  need  not  always  be  given  before 
the  deprivation  occurs.  In  some  cases,  the  court  noted, 
due  process  may  be  satisfied  by  the  availability  of  re- 
view after  the  event.  Since  excessive  corporal  punish- 
ment can  result  in  civil  and  criminal  penalties  under 
the  common  law  and  the  statutes  of  most  states,  the 
Court  concluded  that  after-the-fact  due  process  was 
available  to  students.  The  majority  rejected  the  claim 
that  the  Constitution  required  any  protections  such  as 
notice,  hearing,  or  parental  approval  before  corporal 
punishment. 

Dissent:  Justice  White  (joined  by  Justices  Brennan, 
Marshal,  and  Stevens),  on  the  other  hand,  pointed  out 
that  the  Eighth  Amendment  forbids  "punishments," 
not  merely  "criminal  punishments"  as  it  might  have 
done.  He  concluded  that  acts  acceptable  under  the 
Constitution  were  performed  on  adult  convicted  pris- 
oners are  even  more  unacceptable  when  performed  on 
school  children.  On  the  due  process  issue,  the  minority 
criticized  the  majority  because,  while  it  admitted  that 
there  was  a  risk  of  wrongful  corporal  punishment,  "it 
somehow  concludes  that  this  risk  is  adequately  re- 
duced by  a  damage  remedy  that  has  never  been  recog- 
nized by  a  Florida  court,  that  leaves  unprotected  the 


innocent  student  punished  by  mistake,  and  that  allows 
the  State  to  punish  first  and  hear  the  student's  version 
of  events  later." 

A  separate  dissent  by  Justice  Stevens  conceded  that 
in  some  circumstances,  particularly  those  involving 
deprivation  of  property,  due  process  after  the  fact 
might  be  sufficient.  However,  Justice  Stevens  found 
no  such  justification  in  this  case. 


Single-Sex  High  Schools  Are  Permissible.  Vorch- 

heimer  v.  School  District  oj  Philadelphia, U.S. , 

45  U.S.L.W.  4378  (U.S.  April  19,  1977). affg,  532  E2d 
880  (3d  Cir.  1976). 


Facts:  A  female  liigh  school  student  was  denied  ad- 
mission to  an  all-male  high  school  solely  on  the  basis  of 
sex,  and  she  brought  an  action  challenging  the  con- 
stitudonality  of  the  denial.  The  school  involved  was 
one  of  two  special  "academic"  high  schools  in  the  dis- 
trict. One  was  restricted  to  males,  and  the  other  was 
restricted  to  females.  Both  academic  high  schools  had 
high  admission  standards  and  offered  only  college 
preparatory  courses.  Enrollment  was  voluntary. 

The  district  court  agreed  with  the  plaintiff  even    | 
though  the  two  schools  were  found  to  be  academically    | 
and  functionally  equivalent.  On  appeal,  the  Third  Cir- 
cuit Court  of  Appeals  reversed,  finding  no  violation  ot 
the  equal  protection  clause  or  the  federal  statutes.  The 
plaintiff  sought  review  in  the  Supreme  Clourt. 

Holding:  The  Supreme  Court  reached  a  split  deci- 
sion (4-4),  with  Justice  Rehnquist  disqualifying  him- 
self. The  effect  of  such  a  decision  is  to  uphold  the 
opinion  of  the  court  of  appeals. 

The  Third  Circuit's  decision  first  examined  the 
Equal  Educational  Opportunities  Act  of  1974  and 
found  that  act  to  be  equivocal  at  best.  In  the  absence  of 
a  clear  legislative  statement  regarding  single-sex 
schools,  the  court  refused  to  find  the  statme  applicable 
to  this  case. 

Turning  to  the  constitutional  issues,  the  court  also 
found  no  violation  of  the  equal  protection  clause.  Un- 
like race,  sex  is  not  a  suspect  classification  that  invokes 
strict  judicial  scrutiny.  Without  saying  which  of  the 
lesser  standards  of  equal  protection  analysis  to  apph  , 
the  court  found  that  Philadelphia's  single-sex 
academic  high  schools  satisfied  either  of  the  lesser 
standards. 

The  decision  was  primarih  influenced  b\  two  im-    i 
portant  features  of  the  case.  The  first  was  that  the    I 
plaintiff  alleged  no  deprivation  of  educadonal  oppor- 
tunity equal  to  that  made  available  to  boys;  her  desire 
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to  attend  was  based  on  personal  preference  rather 
than  objective  evaluation.  The  second  was  that  enroll- 
ment in  the  schools  was  voluntary.  The  court  con- 
cluded that  in  other  sex  discrimination  cases  in  which 
statutes  have  been  struck  down,  only  one  sex  was  sub- 
jected to  actual  deprivation  or  loss  of  benefits,  while  in 
this  case  any  benefits  or  detriments  fall  equally  on  both 
sexes. 

After  finding  no  equality  in  benefits  or  detriments 


between  the  sexes,  the  court  found  that  sufficient  evi- 
dence had  been  introduced  at  the  trial  to  establish  that 
single-sex  schools  could  serve  a  proper,  though  con- 
troverted, educational  policy.  Therefore,  the  equal 
protection  clause  was  satisfied. 

Perhaps  the  major  significance  of  the  case  lies  in  the 
court's  holding  that  in  limited  situations,  separate 
treatment  of  sexes  is  not  inherently  unequal. 


